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Recent Developments

• Clean Water Act

• Endangered Species Act

• Recent litigation and changes in 
implementation have significant implications 
for many groups

– landowners

– Industry

– the public



Clean Water Act

• Regulates water quality, including factors such as 
sediment and temperature

• Cooperative federal-state implementation
– Federal agencies establish national standards for 

discharge
– States apply standards to sources within their borders 

through permit programs

• Definition of “waters of the United States” is now 
at issue 

• Seemingly technical matter, but how it is resolved 
is economically important



Waters of the United States

• Scope of the Clean Water Act extends to waters 
of the United States (WOTUS)

• Several Supreme Court decisions have scaled 
back federal jurisdiction
– SWANCC – Corps’ use of “migratory bird rule” to 

interpret reach exceeds its authority over discharges 
into isolated waters

– Rapanos – Court unable to reach an Opinion.
– Kennedy concurring opinion: Jurisdictional areas have 

a “significant nexus” with “navigable waters”
– But what does “significant nexus” mean?



Clean Water Rule

• In June 2015 the EPA promulgated a rule re-
defining what WOTUS means

• Opponents claim that the rule greatly expands 
federal jurisdiction – far beyond what was lost as 
a result of SWANCC and Rapanos

• 13 states and a number of industry groups have 
sued to block the rule

• In August 2015 the U.S. District Court for North 
Dakota issued an injunction

• Sixth Circuit stayed implementation of the rule 
nationwide



Economics of Permitting

• Why such concern over the limits of federal 
jurisdiction?

• Permitting can be very costly

• Focus on Section 404 of CWA which  regulated 
discharge of dredged or fill material into 
waters of the US

• Types of costs:
– Transaction costs of obtaining a permit

– Permit conditions limit economic activity



Transaction Costs of Permitting

• Applicant spends money to prepare and 
negotiate the discharge permit

• Time required to complete the process also 
imposes costs

• Survey of projects nationwide revealed:
– For individual permits, a permit costs $386,392 

and takes 788 days to obtain

– For nationwide permits, the figures are $41,127 
and 313 days



Reduced Scale of Project

• Example:
– 100-acre housing development with 400 homes 

planned

– Sale price of $500,000

– Construction cost of $200,000 per home

– Suppose that condition of 404 permit is to reduce 
the scale of the project to 200 homes to protect 
50 acres

– Developer loses $60 million, or $1.2 million per 
acre preserved



USACE v. Hawkes

• Issue of permitting costs is central to this case
• Public cannot readily identify what lands and 

waters are waters of the US
• Corps established a formal process to investigate 

property and determine boundaries of waters of 
the US

• Question was whether these “jurisdictional 
determinations” can be challenged in court

• Supreme Court determined that they can be
• JDs have immediate economic impact



Economic Impacts of Critical Habitat

• ESA requires critical habitat to be designated 
for listed species

• Areas that are essential for the conservation 
of a listed species and may require special 
management and protection

• Controversial part of the ESA since it may 
entail extra costs for certain land areas and 
owners

• Also, critical habitat has signaling function



Current Critical Habitat Map



Economic Impacts of CHD

• Critical habitat may be subjected to additional 
regulation (e.g. unoccupied land)

• Critical habitat may also prompt tighter local 
regulation

• USFWS contends that critical habitat is 
typically of minimal economic significance

• Recent evidence suggests this may not be true



Impact of CHD on Land Prices

• Longitudinal study of 13,000 parcels, a portion of 
which were included in the Bay checkerspot butterfly 
and red-legged frog critical habitat designations

• Red-legged frog critical habitat reduced land prices by 
an average of 47% compared to similar parcels that 
were not designated as critical habitat

• For the Bay checkerspot butterfly the price decrease 
was 78%

• Indicates that critical habitat designation can result in 
large economic costs


